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NA TIONAL ENVIRONMENTAL LAW ASSOCIATION

Submission to the House Standing Committee on the Environment
regarding t he i mpact of O&égreen taped and issues rela
regulation and deregulation

1. INTRODUCTION T ABOUT NELA

The Nati onal Environment al Law Association ( NE
environmental law organisation with a membership base of professionals
in environment and resources law and related disciplines

NELAOGs vision is that ecol omgdpcireipleimust ai nabi l
regulating energy and resources, utilities, pollution control, protecting
biodiversity and cultural values, and land use planning and infrastructure.

NELA seek s to protect the environment by shaping the law through
information sharing, ana  lysis and debate.

2. ABOUT THIS SUBMISSIO N

21 Thefocus of NELAOGS submission

NELA notes that the Terms of Reference (ToR) ofthe inquiry ar e inqoire iGto
and report on the impact of O6égreen tapebd and i ss
regulatonand der egul ation. 6 The inquiry is to have pa

1. jurisdictional arrangements, regulatory requirements and the potential for deregulation;
2. the balance between regulatory burdens and environmental benefits;

3. areas for improved efficiency and effect iveness of the regulatory framework; and
4. legislation governing environmental regulation, and the potential for deregulation.

The ToR are very wide -ranging and, essentially, cover the whole spectrum of
environmental law, and debates about the most appropria te legal policy tools
ranging from direct regulation, market -based instruments and the voluntary
approach. As a general proposition, NELA is of the view that Australia needs
environmental regulation and governance that is based on regulatory certainty
and backed by good data, good monitoring and good scientific and legal

research .

This submission start s by stating some concerns about the word ing of the ToR

and goes ontorespondtothe ToR Items1, 2and3 . It highlight s biodiversity

protection , which is a particular area of interest for NELA . The submission does

not address Item4 but NEL A6 s p onsthet Gommonwealth 6 s r ol e under t hi
Environmental Protection and Biodiversity Conservation Act 1999 (Céth) (EPBC

Act) is covered under the other items.

Inth issubmission t he t er m it Ine@rs3dstate and @rritory
governments.



2.2 Summary

ToR 1: Jurisdictional arrangements, regulatory requirements and the potential
for deregulation

The Commonwealth should retain its power to review assessments carried out by
the States in relation to MNES.  Step ping away from its national responsibilities

will not only  be detrimental to the environment , it will result in less efficient
administration of environmental regulation . The Commonwealth must retain an
active oversight and enforcement role

The Commonwealth should work with the  States on how they can improve their
environmental assessment and approval processes and standards. Once this has
been achieved, efforts should be made to improve administrative arrangements
between each level of government.

NELA support s the utili sation of join t strategic assessments , which could lead to
staged delegation of approval authority to the States . This would give the States
time to adopt  processes and appropriately experienced staff to apply national
environment standards under the EPBC Act

ToR 2: The balance between regulatory burdens and environmental benefits

Beyond a desire to achieve cost effective policy , effortsto achieve a dalance
between regulatory burdens and environmental benefits Oare misguided . There is
currently no basis for comparis on and such an exercise will , in some situation s,

cut acrosst he application of the  Precautionary Principle , which is a central
principle within environmental law.

In view of ongoing declines in environmental g uality as recorded by successive
State of Environment Reports, the Commonwealth should accelerate efforts to
assess the economic value of our natural capital, green infrastructure and

ecosystem services

There is a nurgent need for a national environmental offsets standard. Particular
attention needs to be given to processes used to develop and assess proposed
environmental offsets . The Commonwealth should prepare clear guidance about

the application of the mitigation hierarchy  as part of the standard

ToR 3: Areas for improve  d efficiency and effectiveness of the regulatory
framework

As a general proposition, the goals of efficiency and effectiveness would be
served by Australia having nationally consistent , measurable and outcome -based
standards for biodiversity protection

NELA also supports g reater forward planning in the form of strategic
assessments that are integrated with planning and approval processes and
based on strict criteria to ensure that environmental protection is not

compromised



3 Initial observation sin regardtot heTermsof R eference
3.1 AGreen tapeo

As a preliminary matter, NELA takes issue with t
t aped iTeimstofh Reference (ToR) for aninquiry bya  standing committee of

the House of Representatives. The use of this phrase represents a prejudgment

of the very issues to be considered.

NELA is firmly of the view that our system of environmental law in Australia ha S
been designed both for the public good and th e good of a healthy environment

upon which we all depend. Inlight of deterioration of our natural environment as
recorded in successive State of the Environment Reports we need robust

protections, without which there would be no control over the ongoing

degradation of our valuable natural resources.

The ToR throw up complex issues , the significance of which is not captured in

theterm 6 g r e e n, whelphasdntrinsic negative connotations without

indicating exactly  to whatitis referring . Where the impact of environmental

regulation on business isatissue, rather than refer to 6green t
preferable expression woul d be 6t he economic i mpact of envi

regulation on business esd The use of this wording  , although longer,  will pla ce
such impacts alongside impacts in other areas such as environmental impact and
social impact.

3.2 Cooperative federalism, COAG and Ministerial Councils

The guestion of jurisdictional arrangements between the Commonwealth and the
State s has been the sub ject of extensive negotiation over past decade s. This has
led to the apportionment of responsibilities between  jurisdictions to

accommodate the implementation of Au st r aobligatians under international
environmental law . In thisregard , the key agreement s are the 1992
Intergovernmental Agreement on the Environment and the 1997 COAG (Council
of Australian Governments) Communique A

Inter -governmental councils have been successful in negotiating collaborative

responses by the Commonwealth and the St ates to many environmental issues.

Since 1992, theover -ar ching body for the ACouncil systemo
of Australian Governments (COAG), comprised of the Prime Minister, the State

Premiers and Territory Chief Ministers, and the President of the Local

Government Association of Australia (ALGA). As noted by Adjunct Professor

Robert Fowler :2

! Heads of Agreement on Commonwealth and State roles and responsibilities for the Environment
Council of Australian Governments, 1997 http://www.environment.gov.au/resource/heads

agreement -commonwealth -and -state -roles -and -responsibilities -environmen t

2 Professor Robert Fowler, 2014 Mahla Pearlman Oration , Law Council of Australia, 4.
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COAG has addressed a wide range of environmental matters, including salinity and water
quality, the Murray  -Darling Basin, a renewable energy target and national energy
efficiency standards, in each instance arriving at outcomes that have been wrapped up in a
national strategy or some other form of intergovernmental agreement.

Consultative processes have been assisted greatly through the operation of

minis terial councils. As far back as 1989, the then Prime Minister emphasised

the role of ministerial councils in the development of national minimal

environmental standards for air, water and noise quality statingthat 6 c o mmonl y

agreed environmental processes and guidelines, where possible, will better

achieve the objects of the Commonwealth, ®states,

Under the council system administered by COAG, specific purpose ministerial
councils have operated, including the Standing Committee  on Environment and
Water (SCEW) with respect to environmental matters. This Council was

established in 2010 and succeeded a long line of predecessors (in particular

ANZECC and EPHC) dating back to the Australian Environment Council (AEC),

which came into existence in 1972.

NELA underst ands that on December 2013, COAG decided not to include SCEW

under the COAG. NELA is extremely concerned about this decision as there will
no longer be an intergovernmental forum specifically dedicated to the discussion

of collaborative, national approache s to the environment __and water . As recently
pointed out by Prof essor Fowler: *

This development appears to amount to the abandonment by COAG of the long -standing
cooperative federalism approach to environmental matters in favor of a decentralised

approach t hat leaves responsibilities largely in the hands of the States. This impression is
reinforced by the following statement in the COAG Communique of December 2013:

AThe Commonweal th respects the Stat assowmign Territor |
in their own  sphere. They should be able to get on with delivering on their

responsibilities, with appropriate accountability and without unnecessary

interference from the Commonwealth. o6 (emphasis add:

Under the Constitution , the States have residual responsibility f or natural

resources management such as water, soil and land . NELA is of the view that to

say thatthe y are &overeign § which indicates ultimate or supreme authority ,

misconstrues the position of the States within our federal system of government :

Reference to sovereignty cuts across Australiabés international obl

international community as a sovereign nation  and deviates from the  more
customary p hr a Stea tée r thagtas keén in use since federation.

In_accordance with the obse  rvations made above, NELA is opposed to any moves
by the Commonwealth to step away from commitments made within the
framework of cooperative federalism applicable to _environmental law. NELA also

3 Bates G, Environmental Law in Australia 8" edn (Le xisNexis Butterworths, 2013) 168 [5.60]
quoting Hon RJL ( Bob) Hawke AC.
* Robert Fowler, above n3, 6.



express es in the strongest possible terms its opposition to any use of words that
indicate that the  States have sovereign ty in respect to the exploitation of natural
resources or the implementation of environmental law protections.

3.3 National Strategies

Over nearly 25 years, a great deal of effort ~ has gone into the cooperative
development of national strategies and policies on a wide range of matters
pertaining to protection of our natural environment. To name a few:

1 National Strategy for Ecologically Sustainable Development 1991 >

T Austr al i setsity C8hseovation Strategy 2010 i 2030 °
f Australiads Native Ve20#t’ati on Framewor k

Each of these documents was developed over several years through extensive
consultation with all levels of government, business, industry, academia,
voluntary conservation organisations, community -based groups and individuals.

Important p rinciples articulated in the National Strategy for Ecol  ogically

Sustainable Development  and applied by the Commonwealth and the States in a
wide range of environmental legislation, strategies and policies  are as follows :
1 decision making processes should effectively integrate both long and short -term economic,

environmental, social and equity considerations ;

1 where there are threats of serious or irreversible environmental damage, lack of full
scientific certainty should not be used as a reason for postponing measures to prevent
environmental degradation (the Precautionary Principle) ;

1 the global dimension of environmental impacts of actions and policies should be recognised
and considered ;

1 the need to develop a strong, growing and diversified economy which can enhance the
capacity for environmental protec tion should be  recognized;

1 the need to maintain and enhance international competitiveness in an environmentally
sound manner should be recognized;

1 cost effective and flexible policy instruments should be adopted, such as improved
valuation, pricing and inc entive mechanisms ; and

1 decisions and actions should provide for broad community involvement on issues which

affect them
NELA strongly opposes any weaken ing of measures that apply principles
articulated in national strategies and frameworks . particularly _ the principles of

ecologically sustainable development

5 National Strategy for Ecologically Sustainable Development:

http://www.environment.gov.au/resource/national -strategy -ecologically -sustainable -development
SAustraliads Biodiversity Conservation Strategy:
http://www.environment.gov.au/resource/australias -biodiversity -conservation -strateqy -0
"Australiaés Native Ve-glnatonalframmewdikrtca m guide theecologically
sustainable management of Australia's native vegetation, COAG Standing Council on Environment
and Water, 2012  http://www.environment.gov.au /resource/australias  -native -vegetation -
framework
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3.4 Need to avoid reinventing the wheel T previous studies
The 2009 Hawke Review

The October 2009 Independent Review of the Environment Protection and

Biodiversity Conservation Act 1999 (the EPBC Act) known as dhe Hawke Review 6
inquired into many of the areas that are now being opened up again for

discussion . It benefited from extensive public consultation from a representative
range of stakeholders . The inquiry received 220 submissions in response to the
release of its discussion paper. Targeted face -to -face meetings took place during
March to May 2009  right across Australia along with a series of workshops with
professional bodies. A further 119 responses were received to an interim rep ort

in June 2009. °®

The terms of reference of the Hawke Review are set out below

1. Areview of the operation of EPBC Act will be carried out in accordance with section
522A of the Act.
2. In particular the review will examine:
(a) the operation oft  he EPBC Act generally;
(b) the extent to which the objects of the EPBC Act have been achieved;
(c) the appropriateness of current matters of National Environmental Significance;
and
(d) the effectiveness of the biodiversity and wildlife conservation ar rangements.
3. The review will be guided by key Australian Government policy objectives:
(a) to promote the sustainability of Australia’'s economic development to enhance
individual and community well Jeing while protecting biological diversity and
maintaining essential ecological processes and systems;
(b) to work in partnership with the states and territories within an effective federal
arrangement;
(c) to facilitate delivery of Australia's interna tional obligations;
(d) the Australian Government's deregulation agenda to reduce and simplify the
regulatory burden on people, businesses and organisations, while maintaining
appropriate and efficient environmental standards; and
(e) to ensure activiti  es under the Act represent the most appropriate, efficient and
effective ways of achieving the Government's outcomes and objectives in
accordance with the Expenditure Review Principles.
4. The review will seek input from state and territory governments, members of the
community and industry.
5. The review will be commenced as soon as possible and completed by 31 October 2009.

The following table compares the terms of reference of this inquiry and the
Hawke Review showing that most o fthese issues have already been intensively
investigated and reported upon.

8 Allan Hawke, The Australian Environment Act Report of the Independent Review of the

Environment Protection and Biodiversity Conservation Act 1999, October 2009, 6 -8[28 -53]
http://www.environment.gov.au/system/files/resources/5f3fdad6 -30ba -48f7 -abl7 -
c99e8bcc8d78/files/final  -report.pdf .

° Ibid, Appendix 1 .
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HoR Inquiry Related Hawke Review ToR

Jurisdictional arrangements, 2. In particular the review will examine:

regulatory requirements and .

thg poten{ial ?or deregulation; (a) the operation of the EPBC Act generally;

b) the extent to which the objects of the EPBC Act have been
)

achieved;

(c) the appropriateness of current matters of National
Environmental Significance;

3. The review will be guided by key Australian Gover nment
policy objectives:

(b) to work in partnership with the states and territories within

an effective federal arrangement;

(c) to facilitate delivery of Australia's international obligations;

(d) the Australian Government's deregulation agenda to redu ce
and simplify the regulatory burden on people, businesses and
organisations, while maintaining appropriate and efficient

environmental standards;

The balance between 3. The review will be guided by key A ustralian Government
regulatory burdens and policy objectives:

environmental benefits; (a) to promote the sustainability of Australia's economic

development to enhance individual and community well deing
while protecting biological diversity and maintaining essential
ecological processes and systems;

Areas for improved efficiency 2. In particular the review will examine:
and effectiveness of the
regulatory framework

(a) the operation of the EPBC Act generally;

(b) the extent to which the objects of the EPBC Act have been
achieved;

(d) the effecti  veness of the biodiversity and wildlife
conservation arrangements

3. The review will be guided by key Australian Government
policy objectives:

(e) to ensure activities under the Act represent the most
appropriate, efficient and effective ways of achievi ng the
Go v e r n meountdordes and objectives in accordance with the
Expenditure Review Principles.

Legislation governing 3. The review will be guided by key Australian Government
environmental regulation, and policy objecti ves:
the potential for deregulation (d) the Australian Government's deregulation agenda to reduce

and simplify the regulatory burden on people, businesses and
organisations, while maintaining appropriate and efficient
environmental standards;

Table 1: Comparison between the Terms of Reference of the Hawke Review and the House of
Representatives Inquiry into the impact of 6 gen tape dand issues related to environmental
regulation and deregulation

Whilst the Hawke Review was finalised nearly five years ago, NELA is of the view
that mu ch of its analysis remain s relevant . At the very least, the House Standing
Committee onthe  Environment should not begin discussion as if working from a
clean slate.

NELA agrees with the Hawke Review that the positive features of the EPBC Act
can be identified as:



9 clear identification of matters of national environmental significance
T the Environment Mi ni sterb6s role as the key
9 public participation provisions
9 explicit consideration of social and economic issues
1 statutory advisory mechani sms
1 astrong compliance and enforcement regime.
The core elements of the proposed reform package in the Hawke R eview were an
dntegrated package revolving around nine core elements das follows: °
Y redraft the Act to better reflect the Australian Government & role, streamline its
arrangements and rename it the Australian Environment Act;
y establish an independent Environment Commission to advise the government on project
approvals, strategic assessments, bioregional plans and other statutory decisions;
y invest in the building blocks of a better regulatory system such as national
environmental accounts, skills development, policy guidance, and acquisition of critical
spatial information;
y streamline approvals through earlier engagement in planning proces ses and provide for
more effective use and greater reliance on strategic assessments, bioregional planning and
approvals bilateral agreements;
Y set up an Environment Reparation Fund and national diobanking 6scheme;
y provide for environmental performance audits and inquiries by the Environment
Commission;
ycreate a new matter of national environment al
significanced and introducing an interim greenhouse
y improve transparency in decision making and provid e greater access to the courts for
public interest litigation; and
Yy mandate the development of foresight reports to help government manage emerging
environmental threats.
The Hawke Review & recommendations as to how to streamline approvals has
not been uniformly endorsed by environmental lawyers. In particular, the
endorsement of approval bilateral agreement s'' as comparedto assessment
bilateral agreement  s'? that result from accreditation of State assessment
processes remains controversial.
If it was intended that  the House Standing Committee on the Environment would
look particularly atth e issue of approval bilateral agreements , it should have
been made more explicit in the Terms of R eference to ensure thatthe
% 1bid 111, 2.

11 An approval agreement is where actions that are subject to a bilaterally accredited management
arrangement or authorisation process in place under State or Territory law do not require further
assessment or approval under the Act T Ibid 65 [2.22].

12'An as sessment agreement is where State or Territory processes are used to assess the
environmental impacts of a proposed action but the approval decision is made under the Act: Ibid
65 [2.22].

d ¢
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arguments for and against approval bilateral agreements are fully aired. In

addition, given that this subject area was covered by the Hawke Review, 13 jts
recommendations would be the most appropriate starting point for discussion.
Notably, the Hawke Review stated accreditation shoul d only occur in relation to
systems that o6are proven to providé Tgood environ
indicates that systems should be operational (not simply in the form of proposed
management plans) and be ableto demonstrate that the good outcomes are
being achieved as shown by environmental monitoring over time
It also recommended as follows: 15
[w]here approval bilateral agreements are used in the future, a Commonwealth monitoring
and performance audit power should remain to ensure that the process accre dited is
achieving the outcomes expected. Performance audit criteria need to be specified for the
accredited system before approval is granted.
Indeed, Committee  Members should be aware that the Hawke Review stated
that the criteria for accreditation should include the foll®wing 6a

y improves or maintains all matters of NES, including;

0 the persistence of threatened and migratory species;

0 the integrity of threatened ecological communities and critical habitat;
0 the function ofthe =~ Commonwealth marine environment;

0 the values of heritage areas;

0 the character of Ramsar wetlands; and

0 the character of ecosystems of national significance;

y provides a transparent and robust system of compliance auditing;

y ensures decisions are made that identify and manage uncertainties;

Yy demonstrates active adaptive management in responding to emerging threats,
non Zompliance and public concerns;

y clearly identifies when considerations other than environmental impacts, for example
social and econ omic considerations, are taken into account in decision Znaking;

y allows meaningful public participation and input;

y provides a decision Znaking framework that prevents significant environmental impacts
where possible, mitigates unavoidable impacts, and of fsets any impacts that will occur;

y produces a transparent and verifiable report of environmental performance; and

Yy maintains sufficient landscape function, including habitat and biodiversity values.

13 Ibid 2.21-2.38.

14 Ibid 13 .

15 |bid 13, 66 [2.36]

18 |bid 66 -67 [2. 37-2.38].



If anticipated outcomes are not achieved, the conseque nces should be clearly specified,
including the reimposition of prescriptions.

2.38 If approval bilateral agreements are to be used under the Act, the Commonwealth

will need to accredit processes that contain a range of procedural safeguards and appeal

rights. National standardisation of EIA methods could support a move to approval bilateral
agreements inthe f  uture. To this end, the Commonwealth should retain the option to enter

into approval bilateral agreements (emphasis added)

4. ToR 1: Jurisdictional arrangements, regulatory requirements and the
potential for deregulation

4.1 Jurisdictional arrangements i the Commonwealth 6 s r\osl-&-vis
the States

4.1.1 Alleged duplication

NELA has observed thatitis often claim ed that the Co mmonweal t lin6 s
relation to Matters of National Environmental Significance (MNES) under the

EPBC Act, duplicates the role of the States in development approval . NELA would
like to correct this perception by drawing the attention of Committee Members to
the arrangements under the EPBC Act.

The MNES as listed in Part 3 Division 1 EPBC Act are as follows:

1  World Heritage

1 National Heritage

1  Wetlands of International Importance

1 Listed Threatened Species and Communities

i1 Listed Migratory Species

1  Protection of the Environment from Nuclear Actions

1 Marine Environment

1  Great Barrier Reef Marine Park

1  Protection of water resources from coal seam gas development and large coal mining

development

1 Additional Matters of National Environmental Significance
The legislative detail of what is involved in protecting MNES is often not
specifically setout under State legislation . The Commonwealth 6 s r ol e i n
toMNESarises due to Australiab6s commitments made
environmental law 1 something th at does not usually concern the States . Hence,
there is limited scope for the functions at each level of government to overlap

even where they assess the same project.

Another distinction is that state and territory development assessment processes
are overseen primarily by planning ministers , with environment ministers and
their agencies often providing only advice, or approvals in narrow terms

specified in state environment laws. At the federal level , it is the environment
minister who is the ultimate decision maker . Hence, the mandates  of decision
makers at each level of government and their areas of expertise are quite
different.

10
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Furthermore, an advantage of assessment of projects  at the federal level s that
itismore| ikelybe conducted at am m® s |6e rdqitete dow proximity
between a proponent and decision maker and the absence of any direct financial

benefit for the government on approval such as the receipt of royalties

State planning minister s will usually not have a rol e in monitoring and
enforcement of environmental outcomes in relation to MNES ( e.g. : impact on
water quality and quantity, threatened species or communities, or national

heritage) which again shows the distinct roles of each decision maker at the

state and federal levels

4.1.2 Streamlining at the state level

At least three major states (Queensland, Victoria and New South Wales) have
recently moved to significantly reduce regulatory protection of the environment

through reformsto  procedure s for the env ironmental assessment  and approval s.

These measures substantially reduce protection of the environment in the name

of dstreamliningd enviandoedutiegmed tape p When éhe s e s
States seek to fast -track the approval process |, particularly for major projects, it
usually involves reducing assessment requirements and limiting  public
participation and  judicial scrutiny . It is widely known that these step s inevitably
lead to poorer environmental outcomes.

NELA views with concern the trend towards reduced environmental protection
within State development approval processes. Furthermore, in this situation, it is

apparent that should the Commonwealth delegat e its approval powers  to the
States , there is a real risk that  the standards required under the EPBC Actin
relation to MNES  will not be upheld

4.1.3 Accreditation for assessment bilateral agreements

NELA understands that the Commonwealth has completed Memoranda of
Understanding with each State and Territory with the goal of accredit ing their
assessment processes under the EPBC Act. At this stage, the Commonwealth is
progressing towards signed assessment bilateral agreements and has already

signed agreements with Queensland and New South Wales

As aresult, a s long as the accredited process ha s been implemented in
accordance with the bilateral agreement, the Commonwealth Environment
Minister will be able torelyon state and territory environmental impact
assessment for the purpose of  deciding whether or not to approve a controlled
action (s 82). NELA understand s that the Commonwealth has  established
administrative arrangements to clarify what they expect under the accreditation
agreements .

4.1.4 Accreditation for approval bilateral agreements

COAG has recently committed to develop bilateral arrangements to accredit

State approval processes. I n NELAG6s view, this new approach

11



squarely within the original intent of the 1992 COAG communique mentioned

above at 3.2.  Whilst frameworks were to be agreed by December 2012 and
agreements finalised by March 2013 , to date no agreements are in place . NELA
understands that the former government abandoned these deadlines due to the
complexity of the task. On 16 October 2013,th e Commonwealth Environment
Minister announced that negotiation of approval bilateral agreements would take

place within the next twelve months.

The upshot of these efforts would be to remove the role of the Commonwealth

Environment Minister  in approval of actions under Part 9 EPBC Act. NELA urges
Committee  Members to give attention to  the provisions of Part 9 and consider
their importance in protecting aspects of the environment that a re_matters of

national environmental significance.

In particular, Committee Members will see that the Common wealth Environment
Minister may receive an assessment report under a bilateral agreement (s

130(2)(a)). The Minister is then able to invite comments from various people

such as other Ministers (s 131) and invite comments from the person proposing

to take t he action and the designated proponent (s 131 AA). There are also

additional procedures for inviting public comment (s 131A) and the Minister may

request further information (s 132). Inrelationto  Coal Seam Gas and Large Coal
Mining Development  the Minist er must obtain advice from Independent Expert
Scientific Committee (s 131AB).

Particular note should be taken by Committee Members  of the matters to be
taken into consideration in deciding whether or not to grant an approval and

impose conditions that are set out in sections 136 to 140A. These requirements
refer to matters that will only be within the expertise of a federal environment
ministry as they pertain to national concerns and  matters of international
environmental law. An example is section 139 on requirements for decisions
about threatened species and endangered communities which provides as

follows:

(1) Indeciding whether or not to approve for the purp oses of a subsection of section 18
or section 18A the taking of an action, and what conditions to attach to such an
approval, the Minister must not act inconsistently with:

(@ Australiabés obligations under:
(i) the Biodiversity Convention; or
(ii) the Apia Convention; or
(ii) CITES; or
(b) arecovery plan or threat abatement plan.

2 It
(a) the Minister is considering whether to approve, for the purp oses of a subsection
of section 18 or section 18A, the taking of an action; and

(b) the action has or will have, or is likely to have, a significant impact on a
particular listed threatened sp ecies or a particular listed threatened ecological
community;
the Minister must, in deciding whether to so approve the taking of the action, have
regard to any approved conservation advice for the species or community.

12



NELA is of the view that the current obligation s on the Commonwealth
Environment Minister  as set out under the EPBC Act when deciding whether or

not to approve a controlled action  or impose conditions on its approval should
notbe weakened . See al s o shblisslrdtethe COAG Taskforce Se cretariat
on 17 September 2012 (Appendix 1 ). In addition, the Commonwealth should

retain an active oversight role to ensure that, for example, conditions imposed

by the Minister are complied with.

4.1.5 Standards for Accreditation of Environmental Approval S

NELA notes that in March 2014 the government issued Standards for

Accreditation of Environmental Approvals under the EPBC Act 7" (Standards for

Accreditation) , which are to inform the development of approval bilateral

agreements between the Commonwealth and the States . The Standards for

Accreditation are a Commonwealth document and form the basis for the

Australian Government s approach to bilateral ne

A review of the Standards for Accreditation shows the complexity th at will be
involved in conducting negotiations. For example in relation to the MNES of
listed threatened species and ecological communities, the outcome is stated as:

The survival and conservation status of listed species and ecological communities is

pro moted and enhanced, including through the conservation of habitat critical to the
survival of a species or community and other measures contained in any recovery plans,
threat abatement plans or conservation advices.

The standard for accreditation is as fo llows:

30. A bilateral agreement relating to a threatened species or ecological community listed
under the EPBC Act may be entered into only if:

(a) the provision is not inconsistent with Australi ad!

i. the Convention on Biological D iversity; or

ii. the Apia Convention; or

iii. Convention on International Trade in Endangered Species of Wild Fauna and
Flora (CITES); and

(b) the agreement will promote the survival and/or enhance the conservation status of
each relevant species or  community listed under the EPBC Act; and

(c) the provision is not inconsistent with any recovery plan for any relevant species or
community listed under the EPBC Act or a threat abatement plan under the Act; and

(d) regard is had to any approved conserv ation advice for the relevant species or
community listed under the EPBC Act; and

(e) the provision meets the requirements prescribed by the regulations.

31. A management arrangement or an authorisation process may be accredited for the
purposes of a bi lateral agreement containing a provision relating to a listed threatened
species or a listed threatened ecological community only if:

17 http://www.environment.gov.au/system/files/resources/40e7000f -4d52 -47fe -9a61 -
ff2b321aec3b/files/standards -accreditation -2014_0.pdf
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(a) the management arrangement or authorisation process is not inconsistent with
Australiads obligations wunder:

i. the C onvention on Biological Diversity; or
ii. the Apia Convention; or
iii. CITES; and

(b) the management arrangement or authorisation process will promote the survival
and/or enhance the conservation status of each relevant species or community listed
unde r the EPBC Act; and

(c) the management arrangement or authorisation process is not inconsistent with any
recovery plan for any relevant species or community listed under the EPBC Act or a threat
abatement plan under the Act; and

(d) regard is had to any a pproved conservation advice for the relevant species or
community listed under the EPBC Act.

Considerations for  accreditation are stated as:

32. The conservation status of listed threatened species and ecological communities is
promoted and/or enhanced thr ough a combination of laws, plans, policies and programs.

It appears to NELA, that the system of accreditation will not be workable until

each State has legislation that mirrors the provisions of Part 9 of the EPBC Act

as well as other related parts of the Act such as the provisions for judicial review

and section 391 , which lists each decision where the Minister must consider the
Precautionary Principle. This will require considerable effort by the States as well
as scrutiny by the Commonwealth if it is to be implemented without any slippage

in environmental protection for MNES

4.2 Regulatory requirements

For reasons mentioned above , NELA is of the view that the Commonwealth
should not continue with efforts to delegate approval bilateral agreements _ tot he

States. NELA reaches this view, in part for the purpose of government efficiency

it makes more sense in terms of planning human resources across federal, state
and territory  governments to have specialist expertise on MNES , Which involves
in depth unde rstanding of international environmental law and expertise in
relation to MNES, in one place rather than spread between eight governments.

Rather , the Commonwealth should work with the  States on how they can

improve their environmental assessment and approval processes and standards.
Once this has been achieved , efforts should be made to improve administrative
arrangements and efficiencies between each level of government within
assessment bilateral agreements . Guidance is available from the Hawke Review
on these matters.

That said, NELA does support policy development focusing on how joint strategic

assessments may be utilized to carry out staged delegation of approval authority

to the States . This would require environmental standards for strateqic

assessments to be set at the federal level and corresponding requirements at

the State level that will meet national standards .The Productivity
14
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recent report entitled Major Project Development Ass%ass ment Pr
recommends this approach.

5. ToR 2: The balance between regulatory burdens and environmental
benefits - still ensuring adequate protection of the environment

5.1 Ensuring adequate protection

NELA notes that in calling  for this inquiry, the government states that it is

06seeking to remove unnecessary O0green taped for
while still ensuring adequate protection of the enyv ilemphasisaddedp *°

The point to be highlight deckstillersuriy iadequatb e phr ase G
protect i on ddappedrtiode thveo uolerriding goal and, in light of this goal,

Committee Members are to consider whether there are legislative provisions that

are unnecessary .

In the context of protection of biodiversity, the goal of Osatleqguatt ensur i n.
pr ot ect i otwoissues,ifirstiecan we say that protection for biodiversity has

been adequate ; and second, why is the government setting the bar so low - is

not there a case for seeking to achieve and outcome tha t is more than

@dequate &

Indeed, t he trendin ongoing loss of biodiversity would indicate that protection

has been far from adequate. T o d a y dicy makers can only seek to slow the

rate of loss of biodiversity i not achieve a balance inthe sense of pr eserving the
status quo . Parliamentarians should be aware of the findings of the 2011
National State of the Environment Report .2% The summary of its findings on
biodiversity include the following observations: 21

Biodiversity in Australia has declined since European settlement. This decline is seen in all
components of biodiversity =~ d genes, species, communities and ecosystems & and the
evidence from pressures suggests that many components of biodiversity continue to

decline. This trend is variable, because compon ents of biodiversity appear to be persisting
well in some areas, especially where human impacts are minimal, but declining

significantly in others. Declines have historically been greater in southern Australia than in

the north; however, recent reports of significant declines in small mammals and birds in
northern Australia suggest that at least some components of biodiversity in the north are

less secure than previously thought.

Long -term collection of data on trends in biodiversity and their implications is very limited,
and most jurisdictions are unable to draw detailed conclusions about the state or trends of

18 Productivity Commission 2013, Major Project Development Assessment Processes , Research
Report, Canberra.

19

http://www.aph.gov.au/About_Parliament/House of Representatives/About_the House News/Ho
useNews/Enviro -03032014

20 Department of the Environment St ate of the Environment Report 2011
http://www.environment.gov.au/resource/state -environment -report -2011 -soe-2011 -contents
2 |bid http://www.environment.gov.au/topics/science -and -research/state -environment -

reporting/soe -2011/soe -2011 -report/summary -including#summary
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major animal and plant groups. Despite promising investment by all jurisdictions in

addressing the main pressures on biodiversity, state of the env ironment reports around
the nation continue to conclude that the decline in biodiversity is not being arrested or

reversed. Most pressures on biodiversity that arise directly or indirectly from human

activities appear to still be strong and those that have declined, such as land clearing,
continue to have legacy effects that will last for years or decades.

5.2 Aspiring to achieve balance
5.2.1 Regulatory burdens and environmental benefits

Seekingtoachieve 6éa bal ance between regul atoental burdens
b e n e fisfar &dn simple. It would seem that the ToR are referring to the cost

to developers of complying with environmental regulation as compared to the

gain for the environment in terms of environmental protection . In other words, if

there is a @airly minor gain  6in terms of environmental protection and the cost of
compliance wil |l (ineermd of finaricial expemditigesaid/or time

delays) then a balance has not been achieved.

It is fairly obvious that if such a nassessment istobe properly carried out each
factor would need to be measured in ways that enable comparison. At this stage :
we donbét hav wayatecmeasura t gains from environmental protection in
financial terms  and are hence still in th e world of guestimates. There will be a

high degree of subjectivity involved until we elucidate more accurate ways of

measuring each side of the equation.

Indeed, the question can be posed as to whether this is a valid exercise. For

example, how do you we igh up the cost of taking measure s to preserve habitat
for an endangered species as against the benefit of ensuring that the same

species does not become extinct? Many would argue that when it comes to

biodiversity, giventhatany species is irreplaceable , loss is not capable of being
valued in economic terms. If this is the case, policy makers should be aiming for

legal certainty rather than balance.

Furthermore, on some occasions, th e endeavour to balance regulatory burdens
and environmental benefits will be hard to reconcile with application of the
Precautionary Principle . This principle is contained within the concept of
ecologically s ustainable development  (see 3.3 above) that has been accepted at
all levels of government in Australia . The wording of the Precautionary Principle
is as follows:

Where there are threats of serious or irreversible environmental damage, lack of full
scientific certainty should not be used as a reason for postponing measures to prevent
environmental degradation

It will be triggered when first , there is a threat of serious or irreversible
environmental damage; and second , a lack of scientific certainty as to that

16



damage. ?* The Precautionary Principle is essentially about risk management in
areas where full ~ scientific information is not available. An e stimati on of the
reality of the threat will depend on scientific evaluation and not include a

theoretical or highly unlikely possibility. Clearly, opinions are likely to differ on

the nature and magnitude of possible dama ge and whether it could be described
as serious or irreversible . However, if these preconditions are met measures to
prevent environmental degradation should not be postponed  even where there is
lack of full scientific certainty . This implies that financial considerations as to the
cost of such m easures should not be weigh  ed against any uncertainties
although, of course, good policy would mean that the most cost effective

measures should be selected

NELA is of the view that the Precautionary Principle remains a central principle
for government policy and should not be _ eclipsed by efforts to quantify in
financial terms requlatory burdens and environmental benefits.

5.2.2 Estimating the value of natural capital

A way to aspire to balance would be for the government to embark on a n
estimation of the economic value of the features of our natural environment in

terms of ecosystem services, 6greennfrast r*uand the velde o frenewable
and non -renewable resources, that is, our natural capital. This would enable a
comparison between losses of natural capital with related gains brought to the
community in terms of financial or social capital. Importantly, any such
comparisons would havetob e done within  sufficiently long time frame s to
accommodate intergenerational equity and cumulative impacts.

Valuation of ecosystems has been recognised as a global priority. It is reflected
at international level by the establishment by the United Nations of the
Intergovernmental Platform on Bio diversity and Ecosystem Services (IPBES).
IPBES has been established as the leading intergovernmental body for assessing

the state of the planet's biodiversity, its ecosystems and the essential services

they provide to society (http://www.ipbes.net/).

Oth er international and national activities providing impetus for advancing
understanding of the ecosystem services include:

1 The Economics of Ecosystems and Biodiversity (TEEB)initiative
(http://www.teebweb.org/ ) and
T U. N. Statistics Divisionbés work on Experi ment

(SEEA) which produces internationally comparable statistics on the
environment and its  relationship with the economy.

2 Telstra Corporation Ltd v Hornsby Shire Council [2006] NSWLEC 133 per Preston CJ at [128];
Bates G, above n4,7.41 -7.61.
2 The native species, ecological communities and biophysical processes that constitute and sustain

natural ecosystems.
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NELA is pleased to see the results of the Australia n Bureau of Statist ics (ABS)
program of environmental -economic accounts. The ABS published the first issue
of the Australian Environmental Economic Accounts 2014 earlier this month.
According t o brhingsall ABS8 &vironmental accounts together in one
place to deliver a broad and cohesive picture of the environmental stocks and

flows of relevance to the Australian economy and society .06 The accounts pro

insights into trends in the value of environmental assets and indicators of

pressure from specific industri es. One of its main findings, for example, was that
while Australia's economic production as measured by Gross Value Added rose

by 67% over the period 1996 -97t0 2011 -12, over the same period, indicators of
environmental pressure related to the production of waste, energy consumption
and greenhouse gas (GHG) emissions increased; and water consumption by

industry fell.  The report also provides information on land cover and trends in

land cover change. But the scope of natural capital able to be measured by t he
ABS at this stage is limited.

NELA recommends that the Australian G _overnment _accelerate efforts to measure
the economic value of our green infrastructure and ecosystem services

However , t he purpose of this work is to better
environmental services. It does not pretend to put a financial value on specific

aspects of our environment in specific settings

5.3 Environmental Offsets

Environmental offsets are a policy tool that has been applied to allow
development while ensuring adequate protection of the environment.

NELA recently made a submission to the Senate Standing Committee on

Environment and Communications, Inquiry into Environmental Offsets , a copy of
which is Appendix 2 to this submission. There is a real question as to whether

the application of environmental offsets is currently being done in a way that

ensures adequate protection of the environment. In practice, systems that have
been put in place are under intense pressure from proponents to hasten

approvals, which has led to a relaxation of standards in practice. For this reason,

NELA supports the Australian government commissioning an independent

national, public review of envir onmental offsets policies and practices.

I n NELAGS Vvi ew, particul ar attentionusekte@ds t o
develop and assess proposed offsets. In this regard, NELA has recommended
that t he Australian government prepare clear guidance about t he application of

the mitigation hierarchy by the States .

Under the EPBC Act, there is an Offsets Policy that applies a mitigation hierarchy

in deciding whether offsets are appropriate: offsets are only available for

impacts that cannot be avoided or miti gated. Proponents must demonstrate that

they have taken steps to avoid and minimise impacts on MNES before offsets are

available. Once this hierarchy has been applied, the Department must then be

satisfied that offsets can del i ver WhistNBLAmpr ov e

18
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supports the _concept of a _mitigation hierarchy, it should not obscure _ the
auth ority of a decision maker to decline approval and this option should be
underscored in the interests of supporting requlatory certainty

Given the litigation and ongoing dispute in relation to the approval of the
expansion of the Whitehaven coal mine at Maules Creek , NSW,?* NELA
recommends that adequacy of offsets be secured prior to commencement of the

activity, preferably  as part of a grant of approval that permits the activity to
commence . The balance of our recommendation regarding assessment,
monitoring and evaluation of offset s arrangements can be found in  Appendix 1

6 ToR 3: Areas for improved efficiency and effectiveness of the
regulatory framework

6.1 Efficiency and nationally consistent quantifiable environmental
standards

NELA is of the view that , as a general proposition, Australia should aim towards

setting nationally consistent outcome -based measurable environmental
standards , particularly in relation to environmental media that span state and
territory  borders such as air and water as well as biodiversity

In many instances, such standards should be directed towards achieving
environmental outcomes rather than specified conduct. Measurable outcomes
are to be preferred to aspirational goals as this enables more effective
monitoring and adaptive management . This approach differs from relying on
voluntary measures such as codes of conduct and regulation that sets out
certain behaviour or technology to be applied in that it is less prescriptive and

more outcome -oriented.

Measurable outc omes will enable regulated parties to achieve desired goals

using whatever means are most efficient and effective given their particular
circumstances. That said, for individual projects that require approval,

prescriptive conditions and measures are likel y to be needed in order to achieve
national out -come based standards.

6.2 Improved efficiency and environmental offsets

The points made in relation to environmental offsets above at5.3 also relate to
improved efficiency and effectiveness of the regulato ry system . The
Commonwealth and  each state and territory currently have different approaches
to environmental offsets. Differences in approach and scope, the complexity of

many arrangements, and the lack of reported outcomes hinder comparisons

between sche mes. It also interferes with efficiency and effectiveness as
proponents operating on the national level have to become familiar with the
intricacies of each scheme.

24 Northern Inland Council for the Environment Inc v Minister for the Environment [2013] FCA
1419 .

19



NELA is strongly of the view that there is a need for national environmental
offset standa rd s in light of the inconsistency across jurisdictions in Australia

6.2 Improved efficiency and strategic assessments

NELA note s that the Productivity Commission has already reported on
development assessment and approval (DAA) processes that apply to major
projects. As stated in their report: *°

To avoid any misconception, this study is not about whether the stringency of

environme ntal and other regulations should be tightened or relaxed. It is squarely focused
on identifying ways to improve the efficiency of DAA processes so that the current

regulatory goals of protecting environmental, heritage and cultural assets are achieved at

a lower cost to both proponents and the community. (emphasis added)

NELA recommends that the House Standing Committee on the Environment
takes as a starting point the recommendations of the Productivity Commission in
relation to strategic assessment and st rategic planning. NELA agrees that
greater use should be made of strategic as sessments integrated with planning
and approval processes as recommended by the Productivity Commission 20
However, this form of  forward planning should be  based on strict criteria to
ensure that any streamlining effect is not achieved at the expense of

environmental protection.

Appendix1 - N E L Adulsmissionto the COAG Taskforce Secretariat dated 17
September 2012

Appendix 2 T NELA® submission to the Senate Standing Committee on
Environment and Communications, Inquiry into Environmental Offsets dated 4
April 2014.

FURTHER INFORMATION

NELA wishes to acknowledge the contribution of Dr Sarah Waddell as the lead
author in preparing this  submission with contributions from Amanda Cornwall ,
policy and management consultant, and Janice Gray , Senior Lecturer, Facu Ity of
Law, UNSW .

For any inquiries  about matters raised in  th e submission please contact  Sarah
Waddell, Executive NELA on  s.waddell@unsw.edu.au

5‘ Py &\/awéé_

Dr Sarah Waddell

NELA Executive (NSW)

% productivity Commission, above n 20, 5.
% productivity Commission, above n 20, 317 and Chapter 11.
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APPENDIX 1

NELAO6s submission to the COAG Taskforce Secre
September 2012

COAG Taskforce Secretariat

Deregulation Group

Department of Finance and Deregulation
John Gorton Building, King Edward Terrace
PARKES ACT 2600

COAGTaskforce@finance.gov.au

17 September 2012
Dear Ms Williams

Thank you for your invitation to provide comment on the Council of Australian
Governments’ (COAG) environmental regulation reforms in response to the Consultation
Paper prepared by the COAG Taskforce for stakeholder meetings in June and July 2012.

You have sought our views on the COAG reforms and the proposed timeframes for
implementation, any priority issues that governments should consider and whether there
are any potential risks associated with the proposed reform.

NELA is particularly interested in the reforms to streamline environmental assessment and
approvals. We welcome COAG’s commitment to maintain high environmental standards,
and the Commonwealth’s policy of not altering the existing levels of environmental
protection in the Environment Protection Biodiversity Conservation Act 1999 (EPBC Act).!
We would, in fact, support extending the matter to which the EPBC Act applies.

Drivers for the reforms

NELA is concerned that the drivers for the reforms are to favour development over
protecting the environment, not just to improve the administration of environmental
regulation and. The Business Council of Australia’s submission to COAG? clearly targets the
cost of substantive obligations to conduct environmental impact assessments and comply
with conditions, not just the administrative costs of demonstrating compliance, referred to
as ‘red tape’. At the same time the Victorian, New South Wales and Queensland
governments have recently flagged plans to significantly relax the native vegetation clearing
controls and review planning laws. The Queensland Premier took the message further by
calling on the Commonwealth to delegate its powers under the EPBC Act to the states, and
to ‘get out of the way’ so they can compete with other states for development.?

NELA supports Australian governments doing more to improve the administration of
environmental laws and putting more effort into monitoring and enforcement. We support
the Commonwealth Government taking a leadership role in developing national standards
and a streamlined national approach to environmental impact assessment. But NELA does
not support the Commonwealth delegating its approvals powers under the EPBC Act to the
states and territories.

! Council of Australian Governments meeting, Canberra 13 April 2012 Communiqué available at
www.coag.gov.au/

? Business Council of Australia Discussion paper for the COAG Business Advisory Forum, 12 April 2012 available
at http://www.bca.com.au/Content/101966.aspx

? ‘Get out of the way Gillard: Newman’, Brisbane Times, 12 April 2012 available at
http://www.brisbanetimes.com.au/queensland/get-out-of-the-way-gillard-newman-20120412-1wvzq.html|
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Commonwealth accreditation of state and territory impact assessment processes

Despite the Commonwealth having entered into bilateral agreements with all the states and
territories to accredit environmental impact assessment processes, proponents and
governments have not often used the accreditation process.

We understand the Commonwealth has proceeded to establish administrative
arrangements with each state and territory to implement the COAG commitment to ensure
state and territory accredited processes will be used more often. We are told the
arrangements will make it clearer to the states and territories what the Commonwealth
expects of them under the bilateral accreditation agreements. In doing so, it appears the
Commonwealth is addressing a suggestion made by the Independent Review of the EPBC
Act (the Hawke Review) (2.30).*

Many submissions to the Hawke Review described accreditation of state and territory
assessment processes through bilateral agreements as encouraging accreditation of the
process that was the ‘lowest common denominator’, or a ‘race to the bottom’ (2.25).

NELA urges the Commonwealth to address the risk of environment impact assessments by
states and territories being of lower quality than those assessed by the Commonwealth by
providing active oversight.

NELA supports the Commonwealth Minister actively exercising the obligations under the
EPBC Act when deciding whether or not to approve a development that has been assessed
under an accredited process. The Act requires the Minister to be satisfied that the
accredited process will ensure relevant impacts are adequately assessed, and receiving a
report of the outcome of the process that provides enough information to make an
informed decision on whether or not to approve the development (s.87(4)).

We support the Minister publishing reasons for these decisions to publicly confirm that s/he
is satisfied with assessment processes carried out by a state or territory.

Approval bilateral agreements

The Commonwealth has rarely used the option of accrediting a state or territory
management plan or authorisation process (‘approval processes’) available under the EPBC
Act (s46). COAG has now committed to develop bilateral arrangements to accredit state
approval processes, with the frameworks to be agreed by December 2012 and
agreements finalised by March 2013.

When accrediting an approval process the Commonwealth Minister must be satisfied that
there is (or will be) adequate assessmentof the impacts of actionson the matters
protected, and the approvedactions will not have unacceptable or
unsustainable impacts on a matter protected, and it meets criteria specified in the
regulations. The regulations require the Minister to be satisfied that the approval process is
subject to public consultation and covers a range of matters including assessing impacts,
identifying risks, and the decision maker taking into account the precautionary principle as
well as setting out enforceable conditions, monitoring, reporting and auditing
requirements.5

N Report of the Independent Review of the Environment Protection and Biodiversity Conservation Act 1999,
2009.
3 s46(3)(a) and Environment Protection Biodiversity Conservation Regulations 2000 Part 2B.
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